
- CO\,'f O~\G\t-1().t
~~ f\lt .

Befor(\$~-
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Petition of Qwest Corporation for Forbearance
Pursuant to 47 U.S.C. § 160(c) in the Omaha
Metropolitan Statistical Area

Petition of ACS of Anchorage, Inc. Pursuant to
Section 10 of the Communications Act of 1934,
as Amended, for Forbearance from Sections
251(c)(3) and 252(d)(I) in the An~horage' Study
Area

Petition of ACS of Anchorage, Inc. Pursuant to
Section 10 of the Communications Act of 1934,
as, Amended (47 U.S.C. § 160(c», for Forbear­
ance from Certain Dominant Carrier Regulation
of Its Interstate Access Services, and for For­
lilearance 'from Title II Regulation of Its Broad­
band Services, in the Anchorage, Alaska
Incumbent Local Exchange Carrier Study Area

WC Docket No. 06-109

WC Docket No. 06-172

WC Docket No. 04-223

WC Docket No. 05-281
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)
)
)
)
)

Petitions of Verizon Telephone Companies for )
Forbearance Pursuant to 47 U.S.C. § 160(c) in - )
the Boston, New York, Philadelphia, Pittsburgh, )
Providence and VirgilJ,ia Beach Metropolitan )
Statistical Areas )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMMENTS ON vERIZON'S MOTIqN TO MODIFY J-lROTECTIVE ORDER
AND CROSS-MOTION FOR RELIEF FROM PROTECTIVE ORDERS

The undersigned parties ("Commenters"), by their counsel, respectfully submit these

comments addressing Verizon's Motion to Modify the Protective Order that was filed in WC

Dockets Nos. 04·223 and 06-172 on January 17, 2006 ("Motion"). Verizon asks the Commission



~. .

to modify the Omaha Protective, Orde,J. to permit it to access and use confidential information

contained in the non-Imblicversion of the Commission's Qwest Omaha Forbearance Order- in

its appeal to the United States Court of Appeals for D.C. Circuit of the Commission'~ Verizon

Six MSA Forbearance Order.~ Specifically, Verizon requests the following permission: (i) for its

outside appellate and in-house counsel who have signed the Omaha Protective Order to obtain

and review copies of the complete, unredacted version of the Qwest Omaha Forbearance Order;

(ii) to provide the court of appeals with that unredacted order; and (iii) to refer to~ and quote

from, that unredacted order in its submissions to the court of appeals.

For the reasons set forth below, Commenters request that, instead of ruling on Verizon's

Motion, the Commission determine (pursuant to paragraph 6 of the Omaha Protective Order and
1

47 C.F.R. § 0.459) that the redacted text in the Qwest Omaha Forbearance Order'(except for

company-specific subscribership numbers) does not require confidential treatment, and release

the Order to the public with only minimal redactions as described herein. Because'Verizon is not

likely to require use of the specific subscribership numbers in its 'appeal, this relief likely would

make Verizon's Motion moot. Commenters also request that the Coim'nission take the same

1 Petition of Qwest 'Corporation for Forbearance Pursuant to 47 U.S. C. §" 160(c) in the
Omaha Metropolitan Statistical Area, WC Docket No. 04-223, Protective Order, 19 FCC Rcd
11377 (Wireline Compo Bur. 2004) ("Omaha Protective Order").

2. Petition of Qwest Corporation for Forbearance Pur~uant to 47 U.S.C. § 160(c) in the
Omaha Metrqpolitan Statistical Area, Memorandum Opinion and Order, WC Docket No. 04­
223, Memorandum Opinion and Order, 20 FCC Rcd 19415(2005) ("Qwest Omaha Forbearance
Order"), petition for review dismissed in part and denied in part, Qwest Corp. v. FCC, 482 F.3d
471 (D.C. Cir. 2007).'

1 Petitions of Verizon Telephone Companies for Forbearance Pursuant to 47 U.S.c.
§ 160(c) in the Boston, New York, Philadelphia, Pittsburgh, Providence and Virginia Beach
Metropolitan Statistical Areas, WC Docket No. 06-172, Memoran..dum Opi1mon and Order, FCC
0'1-212 ~itel Dec. 5, 2007) ("Perizon Six MSA Forbearance Order"), appeal pending, No. 08­
11012 (D.C. Cir. Filed Jan. 14,2008).
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aetion with respect to the ACS Anc"hora~~- UNE Forbearance Orde,A and the ACS Dominance

Forbearance Order.~ Commentersemphasize that they are requesting only that certain redacted

portions of the Commission's decisions in these three cases be declared non-confidential; not the

underlying data submitted by the parties on which the decisions are based.

Background

In each of the above-captioned proceedings, as in other forbearance proceedings, the

Commission adopted a standard Protective Order at the commencement of the case to enable

parties to submit information claimed to be confidential, and to review other parties' confidential

sub;missions, on an expedited basis. In doing so, however, the Commission did not 'determine that·

any particular information actually is entitled to confidentiality, and expressly reserved to itself

the authority "determine that all or part of the information claimed by the producing party.to be

confidential is not entitled to such treatment." See, e.g., Omaha Protective Order, para. 6.

Further, the Commission reserved tp~ power to modify each of its protective orders. See, e.g., id.,

para. 12:

i-Petition ofACS ofAnohorage, Inc. Pursuant to Section 10 ofthe Communications Act of
1,~/4/as Amen.,ifed, for Forbear-ance from ,S~ctions 251(c)(3) and 252(d)(l) in the Anchorage
Stud" ~rea, we Docket No: 05-28J, Memol1and1ll11 Opinion and Order,-22: FCC Rcd 1,958
(2~07) ("ACS UNE Forbearanc~ O~der"), appeals dismissed, Covad Communications Group,
Inf:. v. FCC, Nes. 07-70898, U7-710"l6, 07-71222 (9th Cir. 2007) (dismissing appeals for lack of
stallding). -

.i Retition ofACS ofAnc{h01:age., Inc. Pu,rsuant to S~ction 10 ofthe Communications Act of
193:4, as Aimended (47 U.S.f;. :.§ 160(c)),.jor Forbearance from Certain D()minant Carrier
Re;gul"ation ofIts Interstate A~eeS$ Servioes,. andfor Fanbearance from Title II "Reguliltion ofIts
Br~a.dband-Service8, in the A:~cjl(!Jrage, A-l~ska, Incumbent Local Exchange Carrier Study Area,
W:C.Q0:eket N;:o, \op-16~j Mem:@~~~wn Opinion anet Order, 22 FCC Red 16304 (2007) ("ACS
Dfirni:13an.ce F(f)l:-bearance Order ,,)~ p~fs. for recon. pending.
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Applicable Legal Standard

Section 0.457 of the Commission's rules defines various categories of inforimition that

may be withheld from public inspection.2- The only such category that ,allllears relevant to the

forbearance orders is § 0.457(d), "Trade secrets and commercial or financial information ob-

tained from any person and privileged or confidential-... 5 U.S.C. 552(b)(4) and 18 U.S.C.

1905."

The issue in this case, is not the confidenti,ality of the information submitted by the par-

ticipants to the Commission, but rather the confidentiality of the text of the Commission's

decisions in each of these cases, and of the facts on which the Commission based those deci-

sions. The Commission, using an appropriate degree of caution, designated as' "confidential

information" certain portions of its Qrders that were based on information'submitted by particular

parties for the record with a claim of confidentiality.. However, the Commission has not yet

determined whether any information is actually entitled to confidentiality under'applicable legal

standards.

In determining whether to release the contents of the Orders to the public, the Commis-

sion should apply the standards developed by the courts to implement 5 U.S.C. § 552(b)(4). This

exemption from the Freedom of Information Act ("FOIA"), as ,reflected in Commission Rule

§ 0.457(d), covers information that is a) commercial or finaIilcial, and b) obtained from a person,

and c) privileged or confidentia1.1 The terms "commercial or financial" and "obtained from a

~ 47 C.F.R. § 0.457.

1 The exception also encompasses "trade secrets," but this term is narrowly defined to
cover techniques used in the .production of goods or serv.ices, and does not 'apply to the purely
financial and statistical ,infomnation .contained in the forbearance orders. Public Citizen Health
Re.Bearch GrQup v FDA; 704~F.2d 1280, 1288 (D.C. Cir. 1983); accord, Anderson v, HHS, 907
F.2d 936, 944 (10th Cir. 1990).
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person" are given broad intetpretatren, and Commenters are willing to assume that (I) all of the

redacted information in the Orders is "commercial or financial" and (2) the underly~ng data on

which the Commission relied was obtained from one or more persons.

The pivotal question then is wheth~r the infQnnation contained in the Orders is "cOIIfi-

dential.",3. The leading case on what constitutes "confidential" information, when the information

submitted is "required" to be furnished, is National Parks & Conservation Ass'n v Morton'- 498

F.2d 765 (D.C. Cir. .1974). ,In National Parks, the Court of Appeals for the District 'ofColumbia

Circuit held that the test for confidentiality is objective and the term "confidential'; should be

interpreted to protect the balance between the right to information under FOIA and governmental

and private interests in accordance with the following two-part test:

commercial or financial matter is "confidential" for purposes ofthe
exemption if disclosure of the information is likely to have either

, of the following effects: (1) to impair the Government's ability ~o

obtain necessary infermation in the future;' or (2) to cause substan- _
tial harm to the competitive positive position of the person frOm
whom the information was obtained.-2

A less stringent test applies to information that was submitted voluntarily to a govern-

ment agency. Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.C. Cir. 1992) (en bane).

However, a submission is not "v0Iuntary" if it is compelled by the agency or required by agency

rules. In these cases, although the petitioners (Qwest and ACS) voluntarily sought forbearance

relief from the Commission, the statute and Commission precedent required' the petitioners to

B. The exception also encompasses "privileged" inf(mnation, but this refers to evidentiary
privileges ,such as the attorney-client or doctor-patient privileges, and does not apply In this case.

l ' McDonnell Douglas Cerp. v EEOC, 922 F. Supp. 235 (E.D. Mo. 1996), appeal dismissed" No.
9.~,-2662 (8th Cir. Aug. 29, 1996);"Washington Post Co. v HHS, 690 F.2d 252, 267 n.50 (D.C.
Cir. 1~82).

-2 498 F.2d at 770.
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provide factual documentation to support those petitions,Io A party does not have the option of

petitioning for forbeara~ce and then declining to meet its burden of proof under Section lO(a) of

the Communications Act on ~he ground that the information needed to meet that burden is

confidential.

Likewise, because the confidential information submitted in these proceedings by the ca-·

ble operators was not offered on those companies' own initiative, but was provided in response

to requests for information from Wireline Competition Bureau staff or the Competitive Policy

Division,ll such information is deemed "required" information. Courts have found that responses

to agency requests for information objectively constitute "required" information. See In Defense

ofAnimals v. HHS, No. 99-3024, '2001 U.S. Dist. LEXIS 24975 at *32 (D.D.C. Sept. 28, 2001).'

Courts will not look at the subjective intent of an agency in making the request, but rather, ifthe

.ill 'See Judicial Watch, Inc. v Exp.-Imp. Bank, 108 F. Supp. 2d 19,28 cD.D.C. 2(lnD'(j)}·t"when
. '.' .the government requires a private party to submit information as a condition'of doing business

with the government" the submission is deemed "required"); Lepel/etier v FDIC, 977 F. Supp.
456,460 n.3 (D.D.C. 1997) ("Information is considered 'required' if any legal authority compels
its submission, including informal mandates that call for the submission of the infotrrration as a
condition of doing business with the government"), affd in part, rev'd in part & r~m(;lnded on

....., other grounds, 164 F.3.d 37 @).C.Cir. 1999); Lykes Bros. S.S. Co. v Pena, No. 92-2780, slip op.
at 8-11 (D.D.C. Sept. 2, 1993) (submission was "compelled" both by agency statute and by
agency letter sent to submitters); Le,e v. FDIC, 923 F. Supp. 451, 454 (S.D.N.Y. 1996) (rejecting
agency's attempt to chaFacterize suamission as "v;oluntary" when documents were "required to be
submitted" in order to obtain government approval to merge two banks)..

JJ. See, e.g., Letter from J.G. Harrington, Counsel for Cox, to Marlene H. Dortch, Secretary,
FCC, WC Docket No. 04-223 (June 30, 2005) (stating that Cox was submitting "responses to
certain questions from Commission's staff'); Letter from John Nakahata et at., Counsel for
General Communications, Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket No. OS-281
(Oct. 24, 2006) (providing updated information "[p]ursuant to the request of the Competition
Policy Division of the Wireline Competition Bureau"); Letter from John Nakahata et ai., Coun­
sel for Gen~ral'Communicaf:ions, Inc., to,Marlene H. Dortch, Secretary, FC<;, WC Docket No.
O.a-lQ9 (July 12, 20D7) (sJat!ug "[pJ;wrsuant to the request from the Competition Policy Division
Qf the Wi'lien~~ CQmpetift.lon:Burea'1.1," GCI was submitting documents that it "submitted previ­
oHsly in we Docket No. 05-281 ").
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agency has the.legal authority to compel the requested information, the submission of informa-

tion following a request for such information will be deemed required. 12 Here, the Commission

plainly has authority under Section 21Sof the Communications Act,13 among o,ner prov,isions, to

require telecommunications carriers and their affiliates to provide relevant information, and so

information submitted by such persons in response to Commission requests cannot be considered

voluntary. 14 Moreover, because the Omaha Forbearance Order was based on the information

C.ox provided and the ACS UNE Forbearance Order and ACS Dominance Forbearance Order

were based on the information GCI provided, it is indisputable that the Commission required the

submission of this information so that it could issue its decision.

Many Redacted Por~ons of the Orders Do Not Constitute "Confidential Infurmation"

1. The Qwest Omaha Forbearance Order

The redacted information in the Qwest Omaha ForbearrJnce Order falls generally into

three categories - first, broad eomparisons of companies' market shares; second, information

about Cox facilities coverage in Qwest wire centers; and third, specific numbers of lines or other

services provided by particular eompanies to customers in the Omaha MSA. Commenters submit

that only the third category of information is entitled to be prot~ctyd from public disclo"Sure

Ullder 5 U.S.C. § 552(b)(4):!2

RId. at *35.

II 47 U.S.C. § 218.

M Even if the Commission views the Bureau's data requests as informal, they still can be
deemed requived. See Lepelletier, 977 F. Supp. -at n.3 ("Information is considered 'required' if
any legal authority compels its submission, including informal mandates").

15 Even customer line counts are not entitled to confidentiality forever .. Commenters are
ptepared to assume for purposes of this motion that Qwest land Cox could suffer "substantial
ham:r to [their] competitive posit1vepq,sition[s]" if the precise numbers of customers they provide
particular servIces to in. Omaha were made public today. However, the information in the Order

7,



The first category includes many passages in the Order in which the Commission com-

pared the market shares of Qwest and Cox without referring to specific market share data, or by

referring to (usually rounded-off) market share percentages. This includes passages in paragraphs

25, 28 (first redacted item in body; and note 79, first redacted item), 29, 30 (first, second, and

fourth redacted items), 39, 47, 49 (first redacted item), 64 (note 167), 66 (body, and note 174,

first redacted item), 67 (note 177), 69 (last redacted item), 78, and 85. These passages arguably

do not constitute "confidential information ... obtained from a person" at all, because they are

the result of calculations performed by Commission staff, and do not directly disc1os~ any

specific information supplied to the Commission by a person. Nor is it possible to infer any

individual company's confidential data from the very high-level results provided in these pas-

sages. Even knowing Company X's market share in a particular region to the exact percentage

point does not, without other information obtained from another source, permit 'anyone to

determine Company X's revenues, volume of sales, or other confidential financial data. Further,, .

most of the redacted passages identified above are not that specific; they only state that one

company's market share is "larger" or "much larger" than another's, or use similarly general

descriptive terms.

Disclosure of this category of information does not fall within either of the two National

Parks exemption criteria. First, disclosUre will not impair the ability of the Commission to obtain

reliable information from parties in :future cases. Forbearance petitioners will have an incentive

to provide -reliable and complete. information in order to satisfy their burden of proof. Other

relates to services provided in late 2004 .arid early 2005. Even. now, the competitive value of this
information would be diluted'by the passage of time, since the fi.gures generated in 2004-05
cannot be accurate today. After a few more years, the balance of interests 'willltilt ip. favor of
disclosure, sinG~' it is ,aifficult to imagine how' any company could suffer substantial hamn from
diselosme ofwhatits nevenues"or line counts were five or ten years earlier. '

8
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Jiarties are unlikely to lfe etetetrea' from responding' to mandatory Commission requests for

information simply because of the possibility that the Commission may make public some very

general l high-level characterizations of their relative market share in particular regions.. Second,

disclosure wiil not ~ause substantial harm to the competitive positive position of the person from

whom the information was obtained. The information contained in the identified passages is

simply too general and too derivative' to permit any other person to take competitive advantage

of the data. After all, both Qwest and Cox undoubtedly have a fairly good idea of their respective

market shares in Omaha without having to' refer to the information submitted by the other to the

Commission, and it is common knowledge that these two companies 'control the overwhelming

majority of the local telephone service market in Omaha. No third party would gain any practical

advantage by knowing precisely how the market share' is divided between the two of them,

especially since the market share information in the Commission's Ordeds MSA':'wide and does

not permit any potential entrant to target specific sub-areas within the Omaha market.

The second category inclueJes. passages in which the Commission states the nUmber of

wire centers in which Cox provides certain services or has certain levels of .facilities coverage,

without identifying which specific wire centers comprise the group. These: passages are in

paragraphs 60, 66 (note ~74),. and 69 (next-to-Iast redacted item)..!..2. This infoimatioJ:} is essen­

tially useless to any other person :for cOn'lpetitive purposes because it does not identifY which

.!..2. Cox has waived its ~Dfidentiality claims to other information of this type,· which the
Commission previously has released to the public. See WireUne Competition, Bureau. Discloses
Cdble Coverage Threshold in Memorandum Opinion and Order Granting Qwest Cprpor.ation
Forbearance Relief in the Omaha MetrojJolit,tfm Statistical Area, WC D6cket 04-2~3, Public
Nefice, 22·FCC Rted 13561 (7007) (disclosing, after lieceivil.lg Cox's consent, that Qwest was
gI~n.ted unbundling relief in those Wire c~nter service areas where,among"other thi~gs, Cox's
v~ee.renatireckG.:abli'·\};>.fantcov,e~eamore than 7iS% of the end-user locations that weJie.aocessible
fr0m those wi~e ceat.ers). '," . . :

9



particular wire centers fall into any specified grouping. For this reason, the wire center informa-

tion cannot satisfy either prong of the National Parks test.

2. The Anchorage lJNE Forbearance Order

Similar to the Qwest Omaha Forbearance Order, the redacted information in the ACS

UNE Forbearance Order falls generally into three categOJ;ies -.first, broad comparisons of

companies' market shares; second, information about GCl's facilities coverage in ACS wire

centers; and third, specific numbers of li~~s or other services provided by particular' companies

to customers or sensitive information relating to a company's current and future business opera-

tions, including those that concern particular wire centet:s 9r services obtained. from another

carrier in the Anchorage study area. Consistent with the discussion in the preceding section, only

the third category of information is entitled to be protected from public disclosure mt:4'er5 U.$.C.

§ 552(b)(4),11

The first category again includes many passages in the Ord~r in which the Commission ,

compared the market shares of ACS and GCI without referring to specific market share data, or

by referring to (ustlally rounded-off) market shart~ percentages. This includes passages in para-

graphs 28 (first and second redacted items), and -33 ~note 102, second redacted item). As, dis- "

cussed above, disclosure of this category of information does not fall .within.' either of the two'

National Parks e?,emption criteria. Moreover,. although the redacted ~tern in fo~tnote 83 does not

include market data, it does not warrant confidential treatment because it isa general statement

that is by no means sensitive.

" "

11 As noted above, customer line counts are not entitled to confidentiality forever; however,
C0mmenters are prepared to ~sstune for purposes of this motion that ACS ,and GCI could suffer
"sllbstantial harm to· [their] competitive. ~Q~itive position[s]" if~he precise numbers of customers
they provide particular services to in Anchona,ge'were made pub1ic today.

10
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The second category 'includes passages in which the Commission states the number of

wire centers in which Gel provides certain services or has certain levels of facilities coverage,

without identifying which specific wire centers comprise the group. These passages· are in

paragraphs 33 (note 102, first redacted item) and 36 (note 114 all redacted items, note 120 all

redacted items, and note 121 first redacted item).ll. This information is essentially useless to any

other person for competitive purposes because it does not identify which particular wire centers

fall into any specified grouping. For this reason, the wire center information cannot satisfy either

prong ofthe National Parks test.

3. The Anchorage Dominance Forbearance Order

In the ACS Dominance Forbearance Order, the redacted information falls generally into

the categories noted above.1.2. The first category includes passages in paragraphs 39 (second

redacted item), 43 (third redacted item), 47 (and note 133) and 79. As discussed abq>Ve, disclo-

sure of this category of information does not fall within either of the two National Pa,rks exemp­

tion criteria. The second category, which includes paragraph 52 (and note 144), is essentially

useless to any ot~er person for co~petitive purposes and 'only the third category of information is

ll. GCI has waived its confidentiality claims to other information of this type, which the
Commission previously has released to the public. See Wireline Competition Bureau Discloses
Gable Cov.erage Threshold in Memorandum Opinion and Order Granting ACS ofAnchorage,
Inc. Forbearance Relief in the-Anchorage, Alaska Study Area, WC Docket No. 05-281, Public
Notice, 22 F~C Red 11962 (2007) (disclosing, after receiving GCl's consent, that ACS was
gnanted unbundling relief in those wire center service areas where, among other things, GCl's
v~ice-enabled cable plant cover~d more than 75% of the end-user locations that were accessible
fr0m those wire cent~rs) .

.ul Commenters do not have a copy of the confidential version of the' ACSDominance For­
bearance Order and have identified information that apparently should be Fedacted based on the
public version of the Order..Othe~ liortion~ of the confideatial version of this Order may warrant
de'Olassiticatioa if they fall int@ the :fi,rst two categories.

11
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entitled to be protected from public disclosure under 5 U.S.C. § 552(b)(4), at least for a reason-

able period oftime.

.Alternative Request for Relief

In the alternative, if the Commission does grant Verizon's Motion, the Commission

should not grant it for Verizon only. In particular, other parties participating in the D.C. Circuit

Court proceeding, i.e., No. 08-1012,2° that is addressing Verizon's appeal of the Verizon Six MSA

Forbearance Order should also have permission for their outside appellate and in-house counsel

who have signed the Omaha Protective Order to obtain and review copies of the complete,

unredacted version of the Qwest Omaha Forbearance Order; to provide the court of appeals

with that unredacted order; and to refer to, and quote from, that unredacted .order in its submis­

sions to the court of appealsP It is only fair and· proper that all parties involved the appeal have

the same rights as Verizon regarding the 'use of the unredacted version of the Qwest Omaha

Forbearance Order.

In addition, to the extent the Commission grants Verizon's Motion, the Commission

should modify the Anchorage UNE Protective· Orde,Jl and Anchorage Dominant Carrier

20 Commenters intend to file Motions to Intervene in this appeal with the Court ofAppeals.

21 Parties participating the' appeal would of course have the same obHgati0lil as Vettzon to
file any submissions that contain unredacted information under seal pursuant to the same proce­
dmes used by the court to protect that information in the court proceedings on the Qwest Omaha
Forbearance Order. See Verizon Motion at 2.

22 Petition ofACS ofAnchorage, Inc. Pursuant to Section 10 ofthe Communications Act of
1'934, as amended, for ForbeC{rance from Sections 251(c)(3) and 252(d)(1) in- the Anchorage
LEC Study Area, WC Docket No. 05-281, Protective Order, 20 FCC Rcd 16310, ~ 12 (Wirelilile
Compo Bur. October 14, 2005) ("Anchvnage f)ominarit Carrier Protective Order") e'Nothing in
tlUs order shall prevenf any party or otheq>ers0B.:from seeking modification ofthis order.").

12
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Pfotective Orde,Ji in similar fashion so that parties opposing Verizon's appeal of the ,Verizon Six

MSA Forbearance Order can access and use confidential information contained in the unre-

dacted version of the ACS UNE Forbearance Order and ACSDominance Forbearance Order in

submissions that are filed under seal with the Court. While Verizon contends the Commission

unlawfully d~parted from the analytical framework Qwest Omaha Forbearance Ord~r in issuing

its Verizon Six MSA Forbearance Order and that the redacted version of the Qwest Omaha

Forbearance Order does not adequately disclose the analYtical framework for it to mak,e its case

with the court of appeals, Verizon conspicuously ignores the fact that the Commission expressly

stated that its Ver/zan Six MSA Order follows the precedent established not only in the Omaha

Forbearance Order, but also in the ACS UNE Forbearance Order and ACS Dominance For-

bearance Order.'M For this reason, any court considering Venzon's appeal should be able to see'

all the details of this precedent. This would include the unredacted analytical framework and

market share information upon which these latter two orders were based. In demonstrating that

23 Petition ofACS ofAnchorage, Inc. Pursuant to Section 10 ofthe Communications Act of
'1934, as amended (47 U.S.C. 160(c)), for Forbearance from Certain Dominant Carrier Regula­
tirm .ofIts Interstate Acoess S:ervices, andfor Forhearanoe from Title II Regulation ofIts Broad­
band Service&) in the Anchol'age, Alaska, Incumbent Local Exchange Carrier Study Area, WC
Docket 06-109, Protective Older, 21 FCC Rcd 6560, ~ 12 (Wireliae Compo Bur. June 12,2006)
("Anchorage UNE Protective Order") ("Nothing in this order shall prevent any party or other
pel'son from seeking modification ofthis order").

,24 See Six MSA For.bearance Order, ~'20 ("The Commission previously ha~ evaluated re­
que~ts for reHefsimilar to that sought by Verizon in the Qwest Omaha Forbearance Order, the
A,rC$ UNE Forbearance Order, and the ACS Dominance Forbearance Order, ,and the analytical
f)1amework established in that pr.ecedent guides our actions here."), ~ 36 ("We continlile to fqllow
the approach that the Commission adopted in the in the Qwest Omaha Forbearance: Order and
ACS UNE Forbearance Drder for determining whether forbearance from unbUlldling'obligati01ils
is, warranted under the section 10 criteria.... [T]he record evid.ence in this proqeeding demon­
strates that Verizoa is not ,subject to a sufficient level of facilities-based competition in the 6
MSAs to grant relief under the Commission's Qwest Omaha and ACS UNE precedent, and we
thus·deny the Verizon'Petitions with respect to'the request foriorbearance from UNE,obligations
the 6. MSAs at issue in this pr.0'ceeding.").

13



the·C~mmission's Verizon Six MSA Order does not unlawfully depart from this existing prece­

dent, parties involved in the appeal should also have the right to cite and discuss the unredacted

aspects of these two orders in their sealed submissions to the Court.

Conclusion

For the foregoing reasons, the Commission should dete~ine that the information con­

tained in the unredacted versions of its forbearance decisions involving the Omaha and Anchor­

ag~ markets does not. require confidentiality, except for company-specific subscribership

numbers, and should release all three of those orders to the' public with substantially limited

redactions. Alternatively, if the Commission chooses to maintain confidentiality of these docu­

~ents, it should modify the pr~tective orders in all three proceedings to permit all parties to an

appeal, notjust,Yerizon, to quot~ from and rely upon the unredacted orders·subject to the·condi­

tions proposed by Verizon in its Motion.
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ATX Communications, Inc.;
Cavalier Telephone Corporation;
Cl0seCall America, Inc.;
DSLnet Communications, LLC;
Eureka Telecom, Inc. d/b/a InfoHighway

Communications; .
ITC"'DeltaCom Commumcations, Inc.;
McLeodUSA Telecommunications,

Services, Inc.;

"

r .~. !')

Attorneys for.

MegaPath, Inc.
Mpower C@rilmunications Corp.;
Penn Telecom, Inc.;
RCN Telecom Services~ Inc.;
RNK. Inc.;
segTEL, Inc.;
Talk America Holdings, Inc.;
TDS Metrocom, LLC; and
U.S. TelePacific Corp. d/b/a TelePacific

Communications
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CERTIFICATE OF SERVICE

I hereby certify that, on this 2~th day ofJanuary, 2008, I caused copies ofthe foregoing

Comments on Verizon'sMotion to Modify the \lrotective Order and Cross-Motion for Relief ftom

Protective Orders to be served upon each ofthe following by first-class mail, postage prepaid:

ACS OF ANCHORAGE, INC.

Karen Brinkmann
Elizabeth R. Park
Timilin Kate Sanders*
LATHAM & WATKINS, LLP
555 Eleventh Street, NW
Suite 1000
Washington, D.C. 20004-1304

ALASKA TELEPHONE ASSOCIATION

James Rowe
Executive Director
Alaska Telephone' Association
201 E. 56th Avenue, Suite 114 '
Anchorage, AK 99518

COX COMMUNICATIONS, INC.

J.G. Harrington
Jason E. Rademacher
Dow Lohnes PLLC
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036

GENERAL COMMUNICATIONS, INC.

John T. Nakaha~
Brita D. Strandberg
Bruce L. Gottlieb
Christopher P. Nierman
Harris, Wiltshire & Grannis LLP
1200 Eighteenth Street, N.W.
Washington, D.C. 20036



Tina Pidgeon
Vice-President - Federal Regulatory Affairs
General Communication, Inc.
1130 17thStreet,N.W., Suite 4-10
Washington, D.C. 20036

QWEST CORPORATION

Craig J. Brown .
Robert B. McKenna
Daphne E. Butler
Andrew D. Crain
Michael B. Adams, Jr.

. Qwest Corporation
607 14th Street, N.W., Suite 950
Washington, D.C. 20005

VERIZON

Evan T. Leo
Scott H. Angstreich
Brendan J. Crimmins
Kellogg, Huber, Hansen, Todd,

Evans' & Figel, P.L.L.C.
1615 L Street, N.W., Suite 400
Washington, D.C. 20036

Edward Shakin
Sherry Ingram
Verizon
1515 North Court House Road
Suite 500
Arlington, VA 22201


